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You ave heceby summoned and required to serve upon Cl ~ 
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plaintifi’s attorney, whose address “cv SOUCSSa Cade, 
Bolte ccak - GoMaNeNne 


an answer to the complaint which is herewith served upon you, within-¥ days after service of tais 
sUMOue pon you, exclusive of the day o7 service. If you fail to do so, judgment by default will be 


take agaiast you for the relief demanded in tne complaint. 
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NOVE:—This summons is issued pursuant to Rule 4 of the Federal Re'es of Civil Procedure. 
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RiCT COUR? 


FOR THE EASTERN DISTRICT OF NEW YORK 


UINTZRSTATE COMMERCE COMMISSION, ) 
Civil Action No, 
Plaintiff, 
Vv. ria 
Injunction to - 
ASSOCIATED AIRPREIGHT, INC., Violations 7 - 
F state Comucr:e 
Defencéent, kg, U.S, Code 1617(3) (2) 


Comes now ¥ I mnission, 


a os a @% Se te A oe 
after called t United States 


above-na.ec 


Tnat this suit is brought and the jurisdiction o 


this Cows is invoked under the provisions of Part IV oi che 


1 U.S, Code and under the general laws and ruics reict-ve 
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to suits in eouity arising under the Constitution and the 


laws of the United States, 
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virtue of the laws of the States of Virginia with its principal 
o& 
‘ place of business located at 167-16 146th Avenue, Jamaica, 


Queens, State. and Eastern District of New York, and was and 


is an authorized surface f 


reignt forwarder and the holder of 
Periait No, FF-401 issued to 4 


& by plaintirr on March 13, 


1973, and is therefore subject to Part IV of the Interstate 


Commerce Act (Chapter 13 of Title 49, U.S, Code) and within 


snority as a domestic and 
eignt fowarder from the Civil Aer 


mautics Board as set forth in CAB Permit Nos, 54 end 


Count 


That at ail times mentioned herein Gefendant, Associated, 
has held author ty from the pl Interstate Commerce 


Comaission in Dockets No, 7-401, as a Surface freight for: 


r arcer 
wnich author ity was issued Mur 13, 1973, and has been in 
force and effect since that time, 2-3 .erefore the cefencant, 
WwaS at all material vines, a fre: nt Sor 


the visitorial and 


of the Interstate Commerce Act 2... se 


U.S. Code), 


‘Zoned, souis P, Bussolati 


rstate Con merce 


Commission, as a Guly authorized District Supervisor and 
Special. Agent New York 
nd is actively ensazed in the perf 


S2aZg ormance 


unctions and duties in connection with 
Said employment, 

Ms Trat on January 13 » 1975, District Supervisor and 
Special Agent Bussolati presented hj 
place of business at Jamaica, Queens, New York, during 


noimal working hours identifying himself as a Pistrict 


Supervisor and Special Agent of the Interstate Commerce 
Cowaission to éefendant S Vice-presi tent, Louis Santangelo 
> 


Pequesting production of defendant's 


forwarding operations into Minneapolis, Minnesota. 


Bussolati was accompanied by Transportation Ra 


7, 


i 
Tariff Specialist Tnomas A, Stanco aiso of plaintiff's 


New York City office, Mr, Santangelo allowed them ¢o 
visually inspect air freight forwarding bills of iz 
and records of paymen moto» carrier 
tions in and around Minneapo 
ati and Stanco then rec mission to make 
f those, documents becaus i wisned to stucy 


an extensive period,. Mr, Santangelo excused 


for a few minutes and on his return he st¢ 


ussolati displa; 

Nr. Santangelo 
eredential whereupon Mr, Bussolati asked 
president rreemen, Mr, Senta left the room returning 
in a few minutes uted that Mr. Freeman, "Feels 
are Going nothing wrong," and that tney could not 
access. .to Associated's files nor copy any document 


Santangelo was u 


ared an inspection demand letter a: 
Mp, Santangelo again lert the 
room, returned, and repeated nis earlier re 


Gay, January 14, 1975, Supervisor Bussolati mailed 


a formal demand letter quoting Section 412(d) of tne Interst 


Commerce Act 


authority in rel 


returned a telephone call of it Sant~ 
angelo wno asked ¢ postponement of 
legal counsel could 
that Mr, Santangelo call 
Regional Director Lorus f's New York City 
ostponed by mutual agreo. 
mene between Mr, 
5s On January 20, siGent Freemcn 
to Assistant Regional rector Lorusso wherein he state 
that Associated does not 
warder Gocuments and records 
Associated documents could b 
Terminal 
tified shipment and 


phone number of Associa terminals 
+ . 


the country, Mr, Freeman concluded n 


to president Norinan 


has an ICC Freight 
"Associated was not ing to permit the 
ission to make an inspection but that 
was not performing 
Forwarder permit, Ass ated had no records availabie 
inspection, Nor further cont x demands have been mace 
by plaintiff since subsequent to tne January 30, 1975, visit 


by Assistant Regional Director Lorusso, 


less restrained by this Court 
4 


sends to and will in the 


4 


and form 2eforesaid, or otherwise, continue ¢ 


fuse to submit its accounts, books, records, 


cooresponcence, and other documents of 


Guly authorized 


violations of Section 


(Title 49, Seczion 1012(d), U. 


subject to ve enjoined by this Court upon the appli 


oi * 4. 2 a4 wt 4 -_ afanea , ’ q 4-4 — 
and suit of plaintirf as afores sr the exp: 


visions of said Act, more parvi 


thereof, (Section 1017(0)(i) Title 49, 


WHEREFORE, Plaintirr, pr 
? ? 


2S Guly authorized Special 

or Examiners during normal ousiness hours Tor 
tion, exanination, and copying upon demand and display or 
proper crec ¥ vi it holds authority as a freignt 
forwarder subject ¢& ‘ Commerce Act; 

(0). Tnat a preliminary injunction be issued herein, 

, ‘ 

enjoining a restraining tne said defendant, and said otier 


persons, frem doing any of the acts complained of i 


S 
Guving the pendency of this 
s “a2 


(c), Taat the plaintiff have such other and 


lief as justice and cquity may require, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE 
EASTERN DISTRICT OF NEW YORK 


INTERSTATE COMMERCE COMMISSION, 


Plaintiff 
Vv. No. 75C-122] 
ASSOCIATED AIR FREIGHT, INC., 


Defendant. 


MOTION OF DEFENDANT 
TO DISMISS 


Comes now Associated Air Freight, Inc., Defendant in 
the above-captioned proceeding, by its attorneys, and suant 
to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil 
Procedure files this Motion to Dismiss th~ Complaint of plaintiff 
on the ground that this Court has no jurisdiction over the sub 
ject matter of this. action, or in the alternative, that the 
Complaint fails to state a claim upon which relief can be 
granted. 


Paragraphs I and II of the Complaint invoke the 


jurisdiction of the Court under Sections 412(d) and 417(b) (1) 


of Part IV of the Interstate Commerce Act [49 U.S.C. §1012(d) 


and §1017(b)(1)]. Notwithstanding such action, the facts alleged 


in the Complaint do not bring the subject matter within the 


jurisdiction of this Court and do not state a claim upon which 


relief may be granted. 


Of Counsel: 


Frackman & Zalman 

One World Trade Center 
Suite 3553 

New York, New York 10048 


Grove, Jaskiewicz, Gilliam 
and Cobert 

1730 M Street, N.W. 

Suite 501] 

Washington, D.C. 20036 
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Respectfully submitted, 


ASSOCIATED AIR FREIGHT, INC. 


Benjamin Zalman 

One World Trade Center, Suite 3553 
New York, New York 10048 
Telephone (212) 432-1222 


Jeonard A. Jaskiewiez 

"1730 M Street, N.W., Suite~ 
Washingtgn, D.C. 20036 
Telephone (202) 296-2900 


IN THE UNITED STATES DISTRICT COURT 
FOR THE 
EASTERN DISTRICT OF NE’' YORK 


INTERSTATE COMMERCE COMMISSION, 


Plaintiff 
Vv. No, 75-C-1221 


ASSOCIATED AIR FREIGHT, INC., 


Defendant. 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO DISMISS 


I. 


THE COMPLAINT FAILS TO 
ALLEGE A VIOLATION OF 
ANY PROVISION OF THE 
INTERSTATE COMMERCE ACT 


Section 417(b)(1) provides, in pertinent part, as 


If any freight forwarder fails to comply 
with or operates in violation of any 
provision of the chapter, or any... 
order thereunuer. . . , the Commission 

+ » « May apply to any district court of 
the United States having jurisdiction of 
the parties for the enforcement of such 
provision . . .; and such court shall have 
jurisdiction to enforce obedience thereto 
by a writ or writs of injunction. ... 


The Complaint, in this proceeding does not allege facts which 
constitute a viclation of Section 412(d) or any other provision 


to the involved chapter, This Court, therefore, has no juris- 


diction under Section 417(b) (1). 
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Section 412(d) provides, in pertinent part, as 


follows: 


The Commission or its duly authorized 

special agents, accountants, or 

examiners . . . shall have authority 

to inspect and copy any and all accounts, 
books, recorecs, memoranda, correspondence, 
and all other documents of freight forwarders 
« e « (Emphasis added). 


The term “freight forwarder" is defined in Section 


402(5) of the Interstate Commerce Act [49 U.S.C. §1002 (5) 


which provides that in order to qualify as a freight forwarder 


a person must hold itself out to the general public as a common 
carrier which "utilizes for the whole or any part of the trans- 
portation of such shipments, the services of a carrier or 
carriers subject to chapter 1, 8, or 12 of this title." Chap- 
ters 1, 8, and 12 are the provisions for regulation of railroads 
and pipelines (49 U.S.C. §1, et seq.), motor carriers (49 U.S.C. 
§301, et seq.) and water carriers (49 U.S.C. §901, et seq.). 

The Complaint alleges no facts upon which this Court 
can reasonably conclude, that Defendant has denied Plaintiff 
access to records of a freight forwarder under the jurisdiction 
of the Commission. At pages 2 and 3 of the Complaint, Plaintiff 
admits that Speciai Agent Bussolati did not seek access to 
records of a surface freight forwarder as defined by the Commis- 
sion, but rather that the Defendants' vice president was 
requested to produce records of “air freight forwarding opera- 


tions into Minneapolis, Minnesota." 
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Further, it is clear fxom page 4 of the Complaint that 
the Plaintiff was aware that Defendant was not performing any 
operations under its surface freight forwarding permit and 
therefore had no records which were required to be kept under 
Sections §412 of the Act (49 U.S.C. §1012). 

On its face, the Complaint fails to allege facts which 
constitute a violatio:. of Section 412(d) or any other section 
of Part IV of the Interstate Commerce Act. As a result the 
jurisdiction of this Court cannot be invoked under Section 417 


(b) (1). 


Il. 
AN ADMINISTRATIVE AGENCY'S 
INSPECTION POWERS DO NOT 
EXTEND TO RECORDS NOT REQUIRED 
BY THE APPROPRIATE ACT 
The decisions of the Supreme Court of the United States 
and other Federal courts have consistently held that an admin- 
istrative agency's power of inspection does not extend to records 
which are not required by the appropriate Act, 
When Part IV of the Interstate Commerce Act relating 
to the regulation of freight forwarders was enacted in 1942, 
Section 412(d) was taken from the similar provision relative to 
railroads and pipelines in Secticn 20(5) [49 U.S.C. §20(5)]. 
Section 20(5) has been interpreted very narrowly by the Supreme 
Court in United States v. Louisville & Nashville Railroad Company, 


236 U.S. 318 (1915). At that time, Sec. 20 authorized the 


Commission to inspect only accounts, records and memoranda, 


The Court held that the Conunission was not authorized to ir 
correspcndence, The Court. held that the purpose of Section «<u 
was to establish a uniform system of accounts and bookkeeping 
and not to grant unlimited powers of inspection. 236 U.S. at 
335-336. 

Section 20 has subsequently been amended to include 
correspondeiice within the powers of Commission inspection. 
However, the Courts have sontinued to give Section 20 and 
Similar inspection provisions a narrow construction. In Un 
States v. Clyde S.S. Co., 36 F. 2d 691 (2nd Cir. 1929), the 
Court upheld the Commission's right to examine only records 
which would indicate activities that would bring the defendant 
stea is company within the regulation of the Commission. How- 
ever, 3) ine present proceeding, Plaintiff has not requested 
acces ws even alleged the existence of records which are related 
to the regulatory function of the Interstate Commerce Commission, 

Section 20(5) was récently considered in Buxlinaton 

AEO Ae OS 7d 84 
Northern, Inc. v. 1.C.C., 462 FP. ad (D.C. Cis. 2972), 1on that 
proceeding the Comm:ssion sought inspection of certain budget 
forecasts, including cash flow and income forecasts. The rail- 


roau sought a declaration of its rights and an injunction against 


the Commission's formal demand for such records. The Court of 


Appeals affirmed the District Court's grant of the railiroad's 
motion for summary judgment and dismissal of the Commission's 
counterclaim, After discussion of the Louisville & Nashville 


decision and the legislative history of Section iu, the Court 


~ 


Thee sched ie ULL en ae 
be, E 
‘ 


MURS eT See ‘ 
edn a es 
Ob 


in Burlington Northern, Inc., concluded that the present Sec- 


tion 20 was to be interpreted narrowly: 


From this analysis of the history of 
Section 20 we conclude that the Supreme 
Court's narrow construction of the 
purpose of the section is still con- 
trolling despite the 1920 and 1940 amend- 
ments. The purpose is to maintain a 
uniform accounting system and to permit 
the analysis and interpretation of 
records which are required to be kept 

by carriers. The Commission's access 

to memoranda and other materials in 

the possession of carriers must therefore 
be confined to circumstances in which tl 
need for information relating to or ex- 
Planatory of required accounting and 
bookkeeping entries is evidenced, 

462 F. 2d at 287-88 (Emphasis added). 


On the facts alleged in the Complaint, the Plaintiff 
has not been denied access to any documents pertaining to 
records which Defendant is required to keep under the Interstate 
Commerce Act. Denial to the Commission of ins 


in this proceeding is even more compelling since the Civil 


Aeronautics board (CAB) has the power of inspection of these 


records pursuant to Section 407 of the Federal Aviation Act 

(49 U.S.C. §1307). This inspection provision relating to the 
regulation of air freight forwarders by the CAB contains 
language almost identical to the language of Section 20(5) and 
412(d). The records sought by the plaintiff are subject to the 
inspection of the agency charged with protecting the public's 
interest by regulation of air freight forwarders. ‘0 subject 


these same reco.ds to the inspection of the Interstate Com..erce 


—--- 


—— 


Commission is an expense and burden that is clearly beyond the 
intent of Congress in enacting Section 412(d). 

The Burlington decision was recently followed by 
Judge McLaren of the Northern District of Illinois in Civil 
Aeronautics Board v. United Airlines, Inc., No. 75-C-1216 (N.D. 


Ill. Sept. 5, 1975) in interpreting the similar inspection pro- 


visions applicable to the CAB [49 U.S.C. §1377(e)]. In that 


proceeding the CAB sought access to all documents on United's 


premises, Later the CAP amendea this request to include only 


reading files, subject matter files, expense reports, and memo- 


randa. The reading files consisted of copies of all correspon- 


dence of whatever iiature, arranged chronologically, generated by 


United's offices and departments. 


In granting United's motion to dismiss the Court 


stated: 


United contends that this language 
mist be read in light of the entire 
section of the statute that requires 
that certain types of records be kept 
and that documents related to them or 
utilized in developing them be made 
available .... 

The Court believes that proper rules 
of construction require that the statute 
be read as a whole, and in that light, 
it is clear that the records or documents 
“required to be kept or kept" refers to 
documents in the specific categories of 
records the CAB requires and supporting 
documents, It seems unlikely that Congress 
would grant the CAB so important a right 
as a plenary power to search a company's 
files, albeit a highly regulated company, 
in a subparagraph of a section which 


ae le oe 


requires that certain specified records 

be maintained, Nor does the legislative 

history of the statute reveal any such 

intent by Congress. (Memorandum Opinion 

and Order, p. 7-8 1/ 

The circumstances in United Airlines are virtually 
on “all fours" to the circumstances here involving Section 
412(d). Section 412(d) authorizes the Commission to inspect 
and examine the records of a surface freight forwarder. It is 
unlikely that Congress meant to give the ICC power to embark on 
a "fishing" expedition into all aspects of a diversified company 
simply because that company holds a freight forwarder permit 


from the ICc. 


Further, the Congressional intent not to grant a broad 


power of inspection is evident from the provisions providing 

fc > formal investigation proceedings before the Commission, 

[See Sections if ana 17, 49 U.S.C. §§12 ane 17.) Formal investi- 
gations by the Commission require the Commission to observe cer- 
tain procedural protections in the production of evidence. To 
allaw the ICC to conduct a complete investigation through the 
inspection provision of 412(d) would make the formal investiga- 
tion provisions an: procedural requirements meaningless, It 


should be emphasized that the plaintiff is not seeking the 


Court's aid in upholding its subpocna power. Plaintiffs' 


/ 
A copy of the complete opinion is attached for the convenience 
of the Court, 


powers of inspection pursuant to 412(d) were not meant to be 
co-equal with the Commission's subpoena power. 

Clearly, the Congressional intent in enacting the 
inspection provisions 7s interpreted by the foregoing decisions 
demonstrates beyond cavil that the Complaint alleges no faccs 
which constitute a violaticn of Section 412(d). Thus, the 
Complaint fails to state a claim upon which relief can be 
granted. Further, because the Complaint alleges no violation 
of any other provision of the Act, no jurisdiction over the sub- 
ject matter rests in this Honcrable Court. 


Ill. 


THE CONGRESSIONAL SCHEME 
OF REGULATION OF TRANS- 
PORTATION CONTEMPLATES 
EXCLUSIVE POWER IN THE 
CAB FOR INSPECTION OF AIR 
FREIGHT FORWARDER RECORDS 


As stated above, the records sought by the Plaintiff 
are subject to the inspection of the CAB pursuant to Section 407 
of the Federal Aviation Act (49 U.S.C. §1307). Congress did not 


intend to place an onercus burden on defendant by subjecting the 


same records to the inspection and examination privileges of 


two agencies. The Congressional scheme of regulation contem- 


plates that each administrative ayency is to have complete 
sovereignty within a given area and that interagency conflict 
is to be avoided. Law Motor Freight, Inc. v. CAB, 364 F. 2d 139, 


145 (lst Cir. 1966). 


Congressional regulation of freight forwarders 
explicitly recognize this sovereignty. Section 203(b) (7a) 
of the Interstate Commerce Act [49 U.S.C. §303(b)(7a)] provides 
that the ICC shall have no jurisdiction over transpovtation 
“incidental to transportation by aircraft." With regard to 
freight forwarding activities Section 402(a)(7) [49 U.S.C. 
§1002 (a) (7)] provides as follows: 

The term “service subject to this chapter" 

means any or all of the service in connec- 

tion with the transportation in interstate 

commerce which any person undertakes to per- 

form or provide as a freight forwarder. .. .; 

but such term shall not include that part of 

the undertaking of any such person for the 

performance of which the services of an air 

carrier subject to the Civil Aeronautics 

Act of 1938, as amended, are utilized or 

for the performance of which transportation 

by motor vehicle exempted under the pro- 

visions of section 303(b)(7a) of this title 

is utilized. 

Further, the Interstate Commerce Commission itself 
has recognized that the CAB is to have sovereignty within its 
sphere of regulation. Consequently, the Interstate Commerce 
Commission has adopted rules that recognize this area of sov- 
ereignty. 49 C.F.R. 210.40 and 49 C.F.R. 404. See Emery Air 
Freight Corp. Freight Forwarding Applic., 339 I.C.C. 17, 28-29 
(1971). 


To allow Plaintiff access to Defendant's air freight 


forwarding records is a direct encroachment on the independence 


an. sovereignty that Congress intended the CAB to have. 
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IV. 
5 A Giai ITE SHOULD NOT BE CONSTRUED 
IN ¢& A MANNER AS TO RAISE A 
SEPVio! C_CONSTITUTION ISSUE 


As early as 1894, the Supreme Court recognized that 
there are some constitutional limitations on the investigatory 


: powers of the ICC. In.,Interstate Commerce Commission v. ti. G. 
‘ 
s 7 


| Brimson, 154 U.S. 447 (1894), the Supreme Court upheld the con- 


| stitutionality of the Commission's subpoena powers but recognized 


tigatory power. 


Neither branch of the legislative depart-~- 
ment, still less any merely administrative 
body, established by Congress, possesses, 
or can be invested with, a general power 
of making inquiry into the private affairs 
of the citizens, 153 U.S. at 478. 


that evidence sought must be material to the Commission's inves- 
The Commission itself has previously admitted that 


it does not have a general right to search the affairs and 


records pursuant to the inspection provision of Section 220(b) 


(49 U.S.C. 


§320(d)}. Cooper's Express, Inc. v. I,.C.C., 330 


F. 2d 338, 340 (lst Cir. 1964). The Court, in the Cooper 
proceeding, also recognized limitations on the Commission's 


powers of inspection. 


The Commission itself is limited by the 
standard of reasonableness. The inspec~ 
tion must be related to the Commission's 
function as a regulator .... (330 F. 2d 
at 34). 
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On the facts alleged in the instant Complaint the records sought 
fit well within the records and documents which are not relevant 
to a lawful activity of the Commission as anticipated by the 
Court in that proceeding. 

In an action involving the Federal Trade Commission's 
power of investigation, the Court stated that a court should not 
construe a statute so as to raise a ~erious question of consti- 
tutional law. Mr. Justice Holmes, speaking for the Court in 


Federal Trac Commission v. American Tobacco Co., 264 U.S. 298 


(1924), recognized that the 4th Amendment prohibition against 


unreasonable searches and seizures, placed a limitation on the 


inspection powers of a federal agency. 


Anyone who respects the spirit as well 

as the letter of the 4th Amendment would 

be loath to believe that Congress intended 

to authorize one of its subordinate agencies 

to sweep all traditions into the fire 
(Interstate Commerce Commission v, Brimson, 

154 U.S. 447, 479, 38 L. ed. 1047, 1058, 111), 
and to direct fishing expeditions into private 
papers on the possibility that they may dis- 
close evidence of crime, 


We cannot attribute to Congress an intent 
to come so near to doing as to raise a serious 
question of constitutional law. 264 U.S. at 
305-307 (Citations omitted). 


The right of an agency to require certain records to 
be kept and to be inspected without violating the 4th Amendment 
has to be recognized. See C.A.B. v. United Airlines, Inc., 


Supra, and cases cited therein, p. 10, But the request of the 


of the Interstate Commerce Act [49 U.3.C. §1012(d)] or any other 
provision of the Interstate Commerce Act. The inspection pro- 
visions applicable to the Interstate Commerce Commission have 
consistently been interpreted narrowly, so as to preclude 
inspection of records not relevant to the agency's regulatory 
function. Further it has been demonstrated that the Congres- 
sional scheme of regulation was designed to give the CAB exclu- 
sive jurisdiction over air treight forwarding records. Because 
the Complaint fails to illege facts which constitute a violation, 
it fails to state a claim upon which relief can be granted. 
Moreover, the jurisdiction of this Court cannot be invoked 
pursuant to Section 417(b)(1) of the Interstate Commerce Act 


[49 U.S.C. 1017(b) (1)). Finally, to construe the inspection 


agency in the instant proceeding is so broad in nature that a 
serious constitutional question would be raised if the agency 
is allowed ee inspect the requested documents. 
Vv. 
CONCLUSION AND PRAYER 
. ' 

The foregoing demonstrates that the Complaint fails 

to allege facts which constitute a violation of Section 412 (d) 


provision of Section 412(d) to include the records sought by 
Plaintiff would raise a serious constitutional question under 


the 4th Amendment. 
Respectfuily submitted, 


ASSOCIATED AIR FREIGHT, INC. 


Of Counsel: By 


Benjamin Zalman 


Frackman & Zalman One World Trade Center, Suite 355 
One World Trade Center New York, New York 10048 
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REPLY TO MOTION 


TO DISMISS 


IN THE UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF NEW YORK 


INTERSTATE COMMERCE COMMISSION, 
No. 75 C 1221 
Plaintiff, 
JACK B, WEINSTEIN, 
Vv. 
ASSOCIATED AIR FREIGHT, INC., 
Defendant, 


FLAINTIFF'S REPLY TO DEFENDANT'S 


LT J DISMISS i oa 

Comes now the plaintiff, Interstate Commerce Com- 
mission, in the abc -e entitled matter and submits its Reply 
to Defendant's Motion to Dismiss. 

Plaintiff's Complaint (Count I) explicitly alleges 
defendant to be a eurface freight forwarder and the nolder 
of a Permit iesued by plaintiff to defendant on March 13, 
1973. Copy of this Permit ie attached hereto and marked 
Exhibit "A". Plaintiff's Complaint also alleges in its 
I that as the holder of such Permit, defendant is therefor 
subject to the visitorial and inspection provisions o 
412(d) of the Interstate Commerce Act, (Title 49, U.S, C 
1912(d)). Plaintiff further alleges in its Complaint that 
defendant wrongfully refused to permit examination and « 
of its records, and that said described wrongful refusals 
are subject to be enjoined by this Court under the provisions 


of Section 417(b)(1) of the Interstate Commerce Act (Title 


4g, U.S, Code 1017(b)(1)). It is difficult to imagine a 


more clear jurisdictional statement and claim upon which 
relief may be granted by this Court, 
The statute which provides for inspection and coy 


by plaintiff of defendant's accounts, book», records, ete 


(Title 49, U.S, Code 1012(d)) reads ae follows: 


"The Commission or ite duly authorized epecial 
agente, accountants, or examiners shall at all 
times have access to and authority, under its 
order, to inspect and examine any and all lands 
buildings, or equipment of freight forwarders; 
and ghall have authority) inepect and cony 
any anc all accounts, books recerde, memoranda, 
corr ondence, and other documents of fretent 
fory jlere and of associations as defined in 
this eection), and euch accounts, books, records, 
memoranda, correspondence, and other documents 
of any person controlling, contro} 
under common contre] with any 
as the Commission deems relevat 
relation to or transactions + 
forwarder, Freie ht forwarders 
eubmit their accounts, t 
correspondence, and other 
tion and copying authori: 
and freight forwards 
buildings, and } 
inepection, to any duly authoriz I 
accountant, or e? ner of the Commission upon 
demand and the display of proper credentials.’ 


Juriediction to grant the relief sought is 
specifically conferred on this Court by Title 49, U, 
1017(b)(1) which provides as fcllows: 


Er any freight forwarder fails to comply with 

or operates in violation of any provision of this 
part, or any rule, regulation, requirement, or 
order thereunder, or of any term or condition of 
any permit, the Commission or the Attorney 

of the United States (or, in case of } 

any party injured by the failure 

with or by the. violation there \ } 

any district court of the United States having 
jurisdiction of the parties for > enforcer 
euch provision of this part or of euch rule 
requirement, order, term, or ndition; J 
court echall have jurisdiction to enforce 
thereto by a writ or write of 
proccere, mandatory or otherwise, restraining 
freight forwarder and any officer, 

or representative thereof fron 

such provision of this part or of 

lation, requirement, order, term, o ondirion, 
and enjoining obedience thereto,. 


{njur 


It is therefore clear that defendant, a freight forwarder 
licensed by plaintiff, is eubject to the authority of plaintif 


to pubmit for examination and copying all of defendant's 


accounts, books, records, memoranda, correspondence, and 
other documents ae provided for by the empowering statute 
above recited, Plaintiff's Complaint alleges that defendant 
ie a surface freight forwarder and that its refusal to permit 
an examination of its records constitutes a violation of 
Section 412(d) of the Act which violation is subject to 

be enjoined by this Covrt under the authority of Section 
417(b)(1) of the Act. Plaintiff's Complaint therefore 
alleges every element necessary to form a basis for the 
relief asked, New Home Appliance Center v., Thompson, 

250 F, ?d 881 (C.A. Colorado 1957). On a motion to dieaies 
for failure to state a claim for relief, plaintiff's alle- 
gations must be taken as true, Sam $8, Goldstcin Industries, 


Inc., v., Botany Industrics, Inc., 301 F. Supp. 728 (D.c 


N.Y, 1969), and Commerce Reporting Co. Vv. Puretec, Inc., 
290 F, Supp. 715 (D.C, N.Y, 1968), 
Defendant claims that plaintiff's Complaint alleges 

that its employees only requested production of defendant's 
"air freight forwarding operations into Minneapolis, Minnesota”, 
In point of fact, plaintiff's Complaint alleges that on January 
13, 1975, defendant unlawfully refused to permit examination 
and copying of 1), "air freight forwarding operetions into 
Minneapolis, Minnesota"; 2), “air freight forwarding 0111s 

of lading and records of payment to motor carricr/s/ related 


to operations in and around Minneapolis, Minnesota"; 3). 


\, "Aseociated's records referring to Acsociated's frelght for- 


warder Permit", The Complaint also alleges that plaintiff's 
employee Busesolati, algo on January 13, 1975, prepared an 
inepection demand letter and gave it to defendant's vice 
president Louls Santangelo, That letter demands access to 


defendant's "Transportation Records", and copy of that letter 


4s attached and marked Exhibit "B", While plaintiff does 
not concede that it is not entitled to examination of 
defendant's air freight forwarding records, it is never- 
the less clear that plaintiff's demand for records was 
not limited to defendant's air freight forwarding records 
but also included other records which indisputably should 
have been made available to plaintiff's examination, 

The distinction made by defendant's motion be- 
tween air forwarding records and surface forwarding records 
is meaningless in the face of the broad language of the 
empowering statute which states that all accounts, books, 
records, etc., must be made available to plain The 
statute goes on to provide that even the records of commonly 
controlled companies of freight forwarders are cubject to 
production and examination, This means that even if defenda 
choses to operate two (2) distinct legal entities, one as 
an air forwarder and another as a surface forwarder, plaintiff 
would still be entitled to examine the records of both en- 
tities, But both Permits (air and eurface) are issued in 
the name of defendant. Plaintiff's demand to examine all 
records of defendant is statutorily and constitutionally 
authorized, 

Defendant's motion is also based on the contention 
that "the Complaint alleges no facts upon which this Court 
can reasonably conclude that defendant has denied plaintiff 
access to records of a freight forwarder under the Jurisdict! 


of the Commisgion", Yet, as the holder of euch a surface f1 


forwarder Permit from plaintiff, defendant ie eubject to the 


visitorial provisions of Section 412(d) of the Act and that 
comprehensive language in no way limits or qualifies plaintiff's 
right of inepection conditioned first on the showing that the 
holder of such a Permit was or if in fact exerieing ites 


authority under the Permit iseued to it, If defendant'e con- 


tention were correct, a stubborn licensee could hinder 

or even thwart plaintiff from establishing proof of the 
various activities of a licensee under Plaintiff's jurisdic- 
tion, and thus frustrate the regulatory echeme contemplated by 
Congress. Plainly, such a result igs repugnant to and in 
conflict with the authority of Congress to regv ate commerce 
between the states, 

Tne essence of defendant's position herein is that 
it claims that it docs not conduct any service under its 
Interstate Commerce Commission Permit and therefore it 
Somehow is under no duty to submit its records to examination 
ae provided for by the statute in question, The defect 
in this reasoning is that defendant wants to be the ecole 
Judge of its own legal status; that is to fay, defendant 
wants to decide for itself whether it acts as a surface 
forwarder in respect to whether it will submit its records 


to examination, A similar contention was repudiated by the 


Court of Appeals in Coopers Express vy, 2+C., 330 F, 2a 


338 (lst Cir, 1964), where at page 341 thereof that Court 


Baid: 


"It /I.C.C./ could not properly perform 
Guties if the rerulated party hed the 
to say just how far an examination could 

and it continued: 

"##*I1n view of the broad power of rerulation of 
interstate public carrierg, it ie difficult to 
concelve of a case in which the Interstate 
Commerce Commission would be eceking to inspect 
a record or document which would not be relevant 
to a lawful activity of the Commission, 

In the case at bar, defendant cecks to assert the right 

to prevent altogether any examination of any of its records 
founded on the claim that it does not engage in eurface 
forwarding activities, 


Defendant's argument and recital of authorities 
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which go to the merits of the dispute, namely the boundaries 


of a lawful examination, are premature at thic time and 

wholly inappropriate to a motion to dismiss brought under 

Rule 12 of the Federal Rules of Civil Procedure, Defendant 
places great stress on case authorities which relate to propo- 
6itions not even in point at this juncture, In 

Northern, Inc, v. 1,C.C., 462 F. 2d 280, (N.C, Cir. 

the dispute related to whether the Commission was entitled 
to budgetary and income forcasts which that Court described 
as "projections or predictions of future events", In U.S. 

v. Clyde 8.S, Co., 36 F. 2d 691, (2nd Cir. 1929), the Court 
upheld the Commission's right to examine records of movements 
which the defendant steamship company claimed did not move 
in interstate commerce, In that decision, Judge Hand said 
at page 693, "The Commission uld not properly perform 

its duties if a carrier confessedly within its juriediction 
as a part of its business had the right to say just how 

far an examination could go." Defendant cites US. vi 


Louisville and Nashville RR Co., 236 U.S. 318 (1915) as 


support for its position but that case dealt with "correrpon- 
dence" and was decided prior to Section 20 of Part I of the 
Act having been amended by Congress so as to authorize access 
to “correspondence” and such decision is therefore not per- 
tinent to any issue here. 

The decision of the Court in C,.A,B. v. United 
Airlines, Inc., decided September 5, 1975, and set forth 
as an attachment to defendant's motion to dismiss is also 
not relevant or pertinent to the limited issue now before 
this Court. There, the Court dealt with the issue of what 
type of records an airline was required to produce for 


examination by C.A.B, employees, That dispute revolved 


around the distinction made by the Court between "records 
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kept" and "records required to be kept". No such dispute 


exists in the instant case, Here, defendant has refused 
access to all its records. It is noted that while there 

are certain similarities between the visitorial statutes 

of the C,A.B, anu the I,C.C,, the latter provision, and 

the one here dealt with, does not contain the came or a 
similar clause, namely, "kept or required to be kept" 

which was the subject of interpretation by the Court in 

the C.A.B. v. United Airlines, Inc. case. In that decision, 
the Court also dealt with the difference between a eearch and 
an examination, In the instant case, plaintiff's employees 
made a demand defendant's records and no search was 

either made or attempted. Defendant's argument and authorities in 
support of its motion here under consideration deal with the 
extent of lawful examination and specific records whereas 
Plaintiff's Complaint alleges defendant to have refused to 
produce for examination and copying any of its records, It 
may be that certain of defendant's records, etc., need not be 
produced but that is not to say that none of defendant's 
records, etc., need not be produced and this is the basis of 


defendant's motion to dismis 


Defendant here contends in effect that should a 
party be possessed of licenses from two administrative agencies, 
then only one of those agencies may exercise its examination 
privileges as granted by law, Not surprisingly, defendant 
offers no authority to support this novel proposition, While 
it is true that the C.A.B, has exclusive authority to rerulate 
defendant's air forwarder routes, rates, and so forth, and the 


I.C.C. has exclusive authority to regulate defendant's surface 


forwarder routes, rates, and so forth, thie does not mean tnat 
the visitorial powers of each is limited by the other and the 
language of the etatute here under consideration is sufficient 
broad so as to form a basis for the relicf sought. Thus, 

the authority of plaintiff to examine all of defendant's 
records in no way can be construcd as an encroachment on the 
juriediction of the C,A.B, to regulate defendant's air for- 


warding business, 


Defendant's reliance on Section 402(a)(7) of 


Interstate Commerce Act (Title 49, U.S, Code 

defines "service subject to this chapter", is misplaced 
because that provision only distinguishes the difference 
the services of a surface forwarder and those of 

warder insofar as jurisdiction of the I.C.C, and the C.A.B, 
with respect to routes, rates, and so forth, The existence 
of the right vested in the I.C.C, to cxamine defendant's 


records can in no way be interpreted as an infringement 
t c 


Juriséiction to 


or encroachnent on the C,A.B,.'s exclusive 
regulate the routes and rates of air forwarders, The authorit 
granted by Congress to both the 1,C.C, and the 

this frame of reference, are constitutionally 


In I,.C,.C. v. Goodrich Traneait 


(1912), the Supreme Court held a carrier subject to 
Interstate Commerce Act was required to file reports 
operation of an amusement park which formed no basis of 
interstate business, and said: 


"If the Commission is to be informed of the buciness 
of the corporation, so s its bookieer : 
reports are concerned, yet have full 
and full disclosures thereof, 
ascertain whether forbidden pr 
jnations are concealed, even 
certain accounts, and whether 
are made against one part of a busines 
ought to be made against another.” 


NO SERIOUS CONSTITUTTONAL TSSUF IS RAISED 


RR edi A LL 
BY PLAINTIFFS DesahD TO band nECUNDS 


Inasmuch as defendant has refused to produce any 
records,it is premature at this point to consider whether 
plaintiff had demanded access to records which are not 
included in the class of records which are required to be 
produced, 

The records initially sought to be --amined re- 
lated to defendant's use of motor carriers in and around 
Minneapolis, r and this fact is alleged in the 
Complaint. Title 9, C.F.R, 1221.15 lists the type of 
records which must be kept by defendant including the 
period of their retention, Among such recuired records 
Records of Checks (Item 19(c)), Revenue Records (Item 3¢ 
Voucher Disbursements (Item 40) which records relate to 


defendant's dealings with motor carriers-.and irrespective 
2 t 


of whether those records pertain to air or surface operation: 


by defendant, 

When defendant claimed to plaintiff's employees 
that defendant was cenducting no operations under its 
I.C.C, Permit, as alleged in the Complaint, this event gav 
rise to the additional question as to whether defendant 
meeting ite duty to provide service under its 
€6 required by Section 4O4(a) of the Act (Tit 


Justified 


Code 1004(a)). At that point, plaintiff was fully 
in demanding access to defendant's "Transportation Records" 

g0 as to determine for itself whether defendant was in fact con- 
ducting operations under its Permit with a view towards con- 
sidering institution of a revocation of that Permit or other 
remedies as provided for by the Interstate Commerce Act, 
Obviously, defendant can not lawfully establish itself as 


the sole judge as to whether its operations are exclusively 


that of a air forwarder, Thus, no scrious constitutional 
issue is raised by plaintiff's demand to exam defendant's 
records, 

It is well settled that Congress may require a 
corporation engaged in a businees subject to federal regulations 
to keep certain records and make them available for offic 
inspection in order to provide for effective administrati 


and enforcement. Cooner's 


1, (1948); U.S, v. Darby, 312 U.S 
Such rec 
assume the characteristic of quasi-public documen 
Gisclosure may be compelled without violating the 


Amendment, Bowles v. Glick 


566 (9th Cir.), cert. denied, 
v. U.S., 138 F. 2d 992, (6th 
Parallel sections of the Interstate Commerce 
dealing with railroads (Part I) and motor carriers (Part 
were examined by the Courts and found to be constitutional 
within the meaning of the Fourth Amendment, 
Co., 36 F., 2d 691 (2nd Cir. 1929) and 


Fxprecs, 46 F, 


Plaintiff's Complaint clearly statec a cause 
of action over which this Court has jurisdction to grant 


relicf and defendant's motion to diemies should be denied, 


STUART 


Sect sce te: « 
YORK, NEW YOR/ 


) 264-1072 


RTIFICATE 


I hereby certify,that a true and correct 
of the above and foregoing Memorandum Reply 
postage prepaid to Benjamin Zalman, Fraclu 
One World Trade Center, New York, New York 
Grove, Jagskiewicz, Gilliam & Cobert, 1730 

, , , ~ 


N.W., Suite 501, Washington, D.C, 20030; 


1975. 


Dated at New York, New York. 
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ANSWER OF 


DEFENDANT - APPELLANT 


IN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

EASTERN DISTRICT OF NEW YORK 


INTERSTATE COMMERCE COMMISSION P 
Plaintiff, 
Vv. 


ASSOCIATED AIR FREIGHT, INC., 
a corporation, 


Defendant. 


ANSWER 


Defendant, Associated Air Freight, Inc., for its answer 
to the complaint, admits, denies, and alleges as follows: 
First Defense 
1. The complaint fails to state a claim against 
defendant upon which relief can be granted. 
Second Defense 
2. Defendant denies each and every allegation of 


Section I of the complaint. 


Third Defense 


3. As to Section II of the complaint, defendant admits 


that it was and is a corporation existing under and by virtue of 


the laws of the State of Virginia, with its principal place of 
business located at 167-16 146th Avenue, Jamaica, Queens, State 
jand Eastern District of New York. Defendant admits that it is the 


holder of Permit No. FF-401, issued to it by the plaintiff on 


March 13, : S authorized to act as 


forwarder. :fend dm 5s that it is subject to Part 


Interstate Commerce /A only to the extent th 


surface freight rwarder operations. Defenda: 
within the jurisdic of this Court. Defend 


holds authority @ mestic and internationa 
warder from the Civil Aeronautics 

jNos. 54 

4. As to the first paragray 
jadmites that it holds authority from the 


Defendant admits only that defendant 


operations w az subject to the visito. 
jprovisions of Section 412(d) of the Interstat 
(49 U.S.C. §1012(d)]. > fe S permit in 
the subject of an inv gation and revocat 


plaintiff The contention of plaintiff in 

} + 

defendant's Permit No. FF-401 sh 

has never conducted any operations under thi: 


5. As to the second paragraph of Count 
I j I 


alleges that it is without knowledge or infor) 


‘ 


form a beiief as to the truth of the allegations contain 

6. As to the third paragraph of Count I, def 
admits that Commission personne] did appear at its plac« 
ness at Jamaica, Queens, New York, during normal working 
did request production of defendant's records of 
warding operations into Minneapolis, Minnesota. 


that plaintiff's personnel were refused permission to 1 


of the remainder of the allegations contain 
graph of Count I. 
s to the 

admits that an inspection der 
\forma) demand letter 
jthat the appointme 
| 
jponed. Defendant alleges that 
jtion sufficient to form a be] 
of the allegations 

8. As to the 


admits that a letter was 


j|LOrusso wherein defendant st 


of certain documents. Defendant alleges that 
ledge or information sufficient to form a beli 
| 


air freight forwarder 
iDefendant admi that 
Gefendant's air 

concluded by stating 
threatening. Defenda 


| f 
|LOrusso on January 30, 1975. De 


jstated that defendant was not re 


jmake an inspection, but that heca 
any operations under its surface 
dant had no records subject to t 

- §1012(d), thus precluding 
except by the means previously out] 


it is without knowledge or 


as to the truth of the remainder of the allegations contained in 
the fifth paragraph of Count I. 
9. As to the sixth paragraph of Count I, de 
denies each and every allegation contained therein. 
denies that it has or will continue to fail and refuse 
Ss, books, records, memoranda, corresponds 
idocuments relating to surface air freight fx 


inspection. Defendant allex 


] 
3 


es that when accounts, 


' 
memoranda, correspondence, or cther documents are creat 


to surface freight forwarding activities, 


imade available to the duly authorized 
jptaintiff upon the demand and display 
10. As to the seventh paragrapl 


\ 
denies each and every allegation contain 


| 
| ge Defendant denies each 
| 


ment, and averment contained in the complaint 
| 
mitted, qualified, or specifically denied 
Fourth Defense 
12. Defendant alleges that bec 
the proceeding mentioned in paragraph 4 of 


tiff's assertion therein that defendant has been conducti: 


jsur face freight forwarding operations under its permit, 1 


is precluded from asserting, in this proceeding, that def 
jaccounts, books, records, memoranda, correspondencs 
ments which are subject to inspection by plaintiff’ 


that defcidant is in violation of the cited sections 


lUnited States Code. 


WHEREFORE, this defendant prays that the complaint be 
dismissed, or that judgment be entered in favor of defendant, and 
against plaintiff herein, that defendant have his costs 
\herein, and for such other and further relief as the Court 
deem just. 


Respectfully submitted, 


ASSOCIATED AIR FREIGHT, INC 


lof Counsel: ee 


Benjamin 
Suite 3553 
Suite 3553 One World 
One World Trade Center New York, 
New York, New York 10048 Telephone: 


Leonard A. Jaskiewicz 
iGrove, Jaskiewicz, Gilliam 
and Cobert 
Suite 50) 
11730 M Street 
|Washington, [ 


Edward J. Kiley 
Suite 50] 

1730 M Street, 
Washington, D. C. 


ephone: 202+2 96-2 


EASTERN DISTRICT OF NEW 


INTERSTATE COMMERCE 
' 


Plaintiff, 
Vv. 
ASSOCIATED AIR FREIGHT, INC., 


a corporation, 
Defendant 


CERTIFIC 


The undersigned hereby certi s that true an 
r) 
copies of the Answer of 


in the above-entitled action, were duly : 


record by mailing on ‘ te, by first 


ipaid, to said parties record as follows: 


John F. Curley 
Stuart B. Robbi 
Interstate Commerce C 
Bureau of Enforcement 
26 Federa 

New York, 


Dated at New York, New York, 


October, 1975. 


Benjamin Zalman 


| 
IN THE 
UNITED STATES DISTRICT 
FOR THE 


aa 


MOTION FOR SUMMARY 


JUDGMENT OF PLAINTIFF - 


APPELLEE 


IN THE UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF NEW YORK 


INTERSTATE COMMERCE COMMISSION, CIVIL ACTION NO, 
Plaintiff, ren ivan” 1221 
Vv. 

ASSOCIATED AIR FREIGHT NC., 


Defendant, Jack B, Weinstein, Judge 
PLAINTIFF'S MOTION F 


Comes now the plaintiff, Interstate Commerce Com- 
migsion, in this matter and moves the Court pursuant to 
Rule 56(a) of the Federal Rules of Civil Procedure for 
Summary Judgment herein on the ground that there is no 
dispute asp to any material fact and that plaintiff is 
entitled to a Judgment in its favor as a matter of 

A memorandum in support of plaintiff's motion 


herein is made a part hereof, 


DATED AT NEW YORK, NEW YORK, 


NOVEMBER lc 7 » 19756 


Res gs LY» 
7 


26 F EDERA 
NEW YOR RK, My 
(212) 264-1072- 


Benjamin 2 Zalman 
Frackman & Zalman 

One World Trade Center 
New York, New York 10048 
(212) 32-1222 


Grove, Jaskicwicz, Gillian & Corbett 
1730 M Street, NW. _ Suite 501 
Washington, D.C, 20036 


IN THE UNITED 


FOR THE EASTERN DISTRIC NEW YORK 


. CIVIL ACTION NO, 
Plaintiff, 
v. 
ASSOCIATED AIR FREIGHT, INC., 


fendant, Jack B, Weinstein, Judge 


Plaintiff moves for Suwnmary Judgment herein on 
the ground that there is no genuine issue or dispute 
as to any material fact; and that thé’ uncontroverted 
facts permit of no other conclusion but that plaintiff 
4s entitled to the relief sought, 

The defense asserted is a legal one which this 
Court has found to be without merit in its ruling 
on defendant's Motion to Dismiss, Defmdant's answer 
4s an admission of the facts alleged by plaintiff and 
{ts defense therein is a restatement of the same 
grounds which formed the basis of defendant's Motion 


to Dismiss, 


STATEMENT OF THE CASE 


Plaintiff's verified Complaint filed July 30, 1975, 
secks issuance of an injunction to require defendant, 
a purfact freight forwarder licensed by plaintiff, to 
submit its books, records, and other papers to examina- 


tion and copying by authaized employees of plaintiff. 


The action was brought and jurisdiction of the Court 
ig invoked under 49 U.S, Code Sections 1012(d) and 
1017(b). 

Title 49, U.S, Code, Section 1012(d), which 
provides for inspection and copying by plaintiff of 
defendant's books, records, and other papers, reads 
as follows: 


"The Commission or its duly authorized 
special agents, accountants, or exam- 
diners shall at all times have access 
to and authorit:;, under its order, to 
inspect and exsnine any and all lands, 
buildings, o quipment of freight fore 
warders; a ha have authority to 
inepect and y any and all accounts, 
books, records, memo a, correrpondence, 
and other docunents of ‘fretrht or 
and of associations (os defined in this 
section), and cuch accounts, books, ree 


yarders 


cords, memoranda, correspondence, and 

other documents of any percon controlling, 

controlled by ) nder conynon control 

with any freight forwarder, as the Con- 
mission deems relevant to such person's 

th ruch 

rw 


relation to or trangeactions wi 

freight forwarder, Freight forwarders 
and persons all submit their accounts, 
books, records, memoranda, correfspon- 
dence, and other documents for the in- 
spection and copylng authorized by this 
subsection, and freight for: arders thal 
submit thelr 1: :, building and 
equipment for cx waination ney inspection, 
to any duly authorized epecial arent, 
accountant, or ex ner of the Cominiesion 
upon demand and the display of proper 
credentials," 


Jurisdiction to grant the relief is conferred 
on the Court by Title /i9, U.S, Code Section 1017(b)(1) 


which provides as follows: 

"If any freight forwarder fails ‘to com- 
ply with or operates in violation of 

any provision of this part, or any 

rule, regulation, requirement, or order 
thereunder, or of any term or condition 
of any permit, the Commission or the 
Attorney General of the United States 
(or, in case of cuch an order, any 

party injured b he failure to comply 
there,ith or by the ylation thereof ) 
may apply to j ict court of the 
United States having jurisdiction of the 
parties for the enforcem ent of such pro- 


wa Pew 


3 eee me NSH TT or 


vigion of this part or of euch rule, 
regulation, requirement, order, term, 
or condition; and tuch court ehall 
have jurisdiction to enforce obedience 
thereto by a writ or writs of injunce 
tion or other process, inandatory or 
otherwise, restraining such freight 
forwarder and any officer, ascent, 
employee, or representative thereof 
from further violation of euch pro- 
vision of this part or of such rule, 
regulation, requirement, order, tern, 
or condition, and enjoining obedience 
thereto," 


Plaintiff's Complaint alleged that defendant 
was and is an authorized surface freight forwarder 
and the holder of such a license from plaintiff as 
issued to defendant on March 13, 1973; that defense 
dant also holds authority as an air freight for- 
warder from the Civil Aeronautics Board; that on 
January 13, 1975, plaintiff's authorized represen- 


tative and employee presented and identified him- 


self at defendant's place of buciness at Jamaica, 


Queens, New York, and requested defendant's vice 


president to produce for examination defendant's 


Sea ae et 


records of certain air freight forwarding opera- 
tions into Minneapolis, Minnesota; that a visual 
examination was at first allowed but copying was 
refused and that after some discussion, defendant 
thereupon refused any access to such records; that 
following this refusal, plaintiff's representative 
made two (2) formal written demands upon defendant 
for access to its books, records, and other papers, 
including a demand for defendant's "transportation 
records"; and that defendant has since maintained its 
refusal to allow examination or copying of its books 
and records; that by a letter of January 20, 1975, 
from defendant's president to plaintiff's New York 
City office, defendant stated that it did not allow 


access to air freight forwarder records and documents 


a 


exce,t to the Civil Aecronautics Board and that de- 
fendant's records could be exanined by plaintiff by 
contacting defendant's Terminal Managers at nine (9) 
points throughout the country; that on January 3C, } 
1975, plaintiff's Assistant Regional Director cire- 
sented himself at defendant's place of business at 
Jamaica, Queens, and asked defendant's president 

to permit the inspection because defendant was the 
holder of an I,C.C, Permit; that defendant's presi- 
dent said that defendant was not refusing to permit 
the inspection but that because defendant was not 
performing any operations under its I,.C.C, Permit, 


defendant had no records available for inspection, 


THERE ARE NO MATERIAL FACTS IN DISP 


By its Answer to the Complaint filed on or 
about October 14, 1975, defendant admits that it 4s 
the holder of a surface freight forwarder permit issued 
to it by plaintiff; that it admits that it refused 


plaintiff's representatives "to make copies of 


certain documents"; that 4t admits that it received 


plaintiff's letters which demanded access to defen- 
dant's books and records; that defendant admits that 
it refused and continues to refuse to permit access 
to its books and records on the stated ground that 

it has not conducted any surface freight forwarding 


operation and has no such documents in its files, 


DEFENDANT'S LEGAL DEFENSE 
Fen ad Ninct Al Ri adit nach halen lll mst 


In its Answer defendant claims that it has con- 
ducted no operations under the Permit issued to it 
by plaintiff; that it has no surface freight for- 
warder records or documents; that records and hati 


ments of ito air freight forwarding operations are not 


peyen) | ieee 


Et Ramen Nel ened mete® be te. low aly 4 
ty © Ke -. ¢ ’ 


Bubject to examination or copying by plaintiff, 


DEFENDANT'S MOTION TO DISMISS 
6 Seamannaiapsommmanestines seactttpnesaenearensasajeranensesaebaaesisasseaSOeeS 


On or about September 18, 1975, defendant 


moved to dismiss the Complaint on the claimed 


grounds that 1), this Court was without jurisdic- 


tion over the subject matter; and 2), that the 
Complaint failed to state a cause of action upon 
which relief might be granted, The essence of that 
motion was the same as that advanced by defendant's 
president on the occasions of defendant's earlier 
refusals, 

By its motion, defendant claimed that plaintiff 
demanded access to records to which plaintiff was 
not entitled, namely, records which related to 
operations conducted under defendant's C,A,B, air 
freight forwarder Permit, and on a second ground, that it 
had conducted no surface forwarder operations under 
its I.C.C, Permit, and therefore, it continued, it 
had no records of a type which plaintiff was entitled 
to examine or copy. Stated more simply, it was 
and is defendant's contention that since it claimed 
that it performed no operations under its I,.C.C, Permit, 
it had no records which were subject to plaintiff's 
visitorial rights and its refusal to produce other 
records was lawful, Defendant submitted a memorandum 
of law in support of its motion to dismiss and plaintiff 
replied with its memorandwn of law in opposition to 
said motion, 

After considering the positions of both parties, 


as contained in their written submissions and brief 


oral argument on October 3, 1975, this Court denied 


defendant's Motion to Dismiss, 


PLAINTIFF IS ENTITLED TO JURTSDI 


OF LAW 0} liz FACTO f 


Defendant's Answer admits all of the essential 
facts sufficient to dispose of the matter in accordance 
with the applicable law; therefore, plaintiff moves 
for Summary Judgment wholly on the pleadings, Reynolds 
v. Needle, (App. D.C. 1942) 132 F. 2d 161, 6 F.R. Serv, 
56 C 431, Rule 56(a) of the Federal Rules of Civi 


Procedure, 


The legal issue here to be dealt with was con- 


, 


sidered fully by this Court on defendant's Motion to Dic 
wherein its legal defenses were clearly stated in defen- 
dant's memorandum of law in support of its motion, 
Plaintiff's position is the same now as was contained 

in its reply to defendant's motion and therefore, plain- 
tiff requests that the Court incorporate by reference 
herein plaintiff's argument, authorities, and attach- 
ments as are set forth in plaintiff's reply to defen- 
dant's motion to dismiss, 

This Court in denying defendant's Motion to Dismiss 
has, in effect, held that defendant's substantive legal 
defense is without merit, and that plaintiff is lawfully 
entitled to examine and copy defendant's books, records, 
and other papers without regard to the fact that such 
books and records may have been made pursuant to operas 

‘tions solely under its air freight forwarding Permit, 
Defendant's Answer sets forth no legal defense new or 
different from that advanced in defendant's Motion to 
Dismiss, Therefore, plaintiff moves this Court for 


. 


- Summary Judgnent under Rule 56 of the Federal Rules 


of Civil Procedure, 


Respectfully submitted, 
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JOUN F, CURLEY < 
ATTORNEY 7 
INTERSTATE COMMERCE COMTSDIDN 
26 FEDERAL PLAZA, ROOM 1807 
NEW YORK, NEW YORK 10007 


Benjamin Zalman 
Frackman & Zalman 
One World Trade Center 
New York, New York ( 
(212) 432-1222 
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Grove, Jaskiewicz, Gilliam & Corbett 
1730 If Street, N.W. 

Suite 501 . 

Washington, D,C, *0036 
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REPLY TO MOTION FOR 


SUMMARY JUDGMENT 


‘ ; : 
IN THE 
UNITED STATES DIST! 
FOR THE 
EASTERN DISTRICT 
INTERSTATE COMMERCI SOMMISSION 


‘ASSOCIATED AIR FREIGHT, INC. 


Defendant. 


Comes now Associated 
\| 
ttabove-captioned proceeding, by its 


ito Plaintiff's Motion for Summary 


THE PLEADING: 
_MATERIAI 


Rule 56(c) of the Federal 
garding motions for s\ 
The judgment soug 
forthwith iff the 


answers to interre¢ 
sions on file, t« 


Gavits, if any, 


genuine issue as 
and that the mov 
to a judgment 


An examination of the 


are vital to Plaint: 


Defendant’ 


S answer specifically denies many of the facts alleged in 


Plaintiff's complaint and, in addition, alleges other facts which, 
if proved, will defeat Plaintiff's right to the relief so lp 
' Among *he facts, which Plaintiff must establish in order 
to be entitled to the relief sought, are the following | 
. 
(1) that Defendant is a freight forwarde: 
as that term is defined in 49 U.S.C. . 
§1002 (5); 
* 7 . Py a 
(2) that Defendant has accounts, books, re- , 
cords, memoranda, correspondence, or 
other documents, subject to tl Commi ion 
| inspection privileges; 
(3) that Defendant has ull ré ‘ 
the Commission's special agen F 
to such accounts, books, recor ae | 
randa, correspondence, or other t 
which are subject to those inspectic . 
privileges. ; 
The pleadings demonstrate that the above issue inge on 
questions of fact which are in dispute. 
Section 412(d) of the Interstate Commerc ASt (Oo Us SC. { F 
§1012(d)) subjects only specifically ide ified records of freight 
forwarders to the inspection of Commission personnel. Ti statute 
‘does not grant general inspection privileges to the Plaint f but 


race 


only inspection privileges with regard to sur 


Operations. Section 402(a)(5) of the Act [49U.S.C. §10( 


jprovides: 


} 
1 


The term ‘freight forwarder’ means any 
person which (otherwise than as a car- 
rier subject to chaptei Ly US, OF 12 

of this title) holds itself out to the 
general public as a common carrier to 
transport or provide transportation of 
property, or any class or classes of 
property, for compe in interstate 


(A) assembles and consolidates or pro- 
vides for assembling and consolidating 
shipments of such property, and per- 

forms or provides for the 
of break-bulk and distribu 
tions with respect to such consolidated 
shipments, and (8) assumes responsi- 


per formance 
4 
tC 


ing opera- 


property from point of receipt to 
point of destination, and (C) utilize: 
for the whole or any part of the trans- 


| * bility fos the transportation of such 
| 
' ‘ 


portation of such shipments, the ser- 
vices of a carrier or carriers subject 
to chapters 1, 8, or 12 of this title. 


(Emphasis added.) 


commerce, and which, in the ordinary 
and usual course of its undertaking, 
} 


The issue of whether or not Defendant is a freight for- 


warder is in disput. Plaintiff alleges that Defendant is a freight 


forwarder subject to Part IV of t'e Interstate Commerce Act because 


jit is the holder of permit No. FF-401. Defendant's answer denies 
! 

ithat it is a surface freight forwarder in paragraph 3. Further, 
siccihad Goes Defendant expressly admit that it is a freight for- 


warder. As a result, this factual issue is placed in dispute by 
paragraph 11 of Defendant's answer. As a result the Plaint iff is 
required to prove that Defendant does in fact hold itself out as a 


common carrier. The Plaintiff must adduce evidence at trial of 


oy 
i?) 
c 
c 


operations, advertisements, solicitations, tariffs, insur- 


ance coverage, or other evidence to establish that Plaintiff is, 


F fact, a freight forwarde: 
| As alleged in paragraph 4 of Defendant's answer, in a 


seeking to revoke Defendant's permit, and there Plaintiff alleges 


\ 
i 
Rc dletee before the Interstate Commerce Commission, Plaintiff is 
' 
| 


that Defendant is not a freight forwarder because it has never con- 


iM any operations under its permit and that its permit should 


therefore be revoked. This allegation raises a further dispu 
to whether or not Defendant is a surface freight forwarde1 
The complaint and answer clearly show that 
'Defendant have a major dispute as to whether or not 
any accounts, books, records, memoranda, corres} 
,documents subject to 
§1012(d). ‘This question 
but it also turns on inhe 
courts have long recogniz 
sions are not always 
F. 26497, 500 
2a 876, 880 (4th Cir. 
Several factual determinat 
For example, Plaintiff contend 
ji 


'3 and 4 of Plaintiff's Reply to Defendant 
| 


! 
‘a complaint alleges that defendant 


‘and copying of records other than ali 


|! 
;Plaintiff's Reply to Defendant's 


| | 


| 
(PY reference into Plaintiff's Mo 


! 
Ww 


tiff's Motion for Sun 
tion is the assertion that Defendant has records othe 
;freight forwarding records. Clearly, De ndant 
that is has such records. This factual dispute 
jial. . 
In addition to proving that Def 
i 


warder and that it possesses the requisit 


must show that Defendant has refused the 


access to accounts, books, records, memoranda, correspondence, or 
other documents which they have a right to inspect. As alleyed in 
paragraph 8 of Defendant's answer the means by which Plaintiff's 
agents could examine Defendant's records was set forth in a letter 
'to Assistant Regional Director Lorusso. Defendant's answer further 
A ainean in paragraph 8 that Mr. Freeman met wit yrusso and 
informed him again that he was willing to allow inspection 
cords by the means se ort! é us letter. From thes 
‘allegations, such a material fact as whether or not Plainti 

} 


| , 
agents have been denied access to any of Defendant's recor 


fact is an essential portion of P 


THE PL} 
THAT HA 


The Plaintiff's contention 
Judgment is that all Defendant's ja | 1S WwW >» disposed of in 


the Court's ruling on fendant's Motio : miss Ss stated 


labove, the Plaintiff's right to the 1 j ‘ } r n questions 


| 
‘that are mix: 


;Motion to Dismiss 
{| 
I 
Imost favorable the Plaintiff. 
it in this situation that the Court ruled on the ie 
‘defense asserte y Plainti I e Motion to Dismiss Defendant's 
Motion to Dismiss asserted that the complaint alleged that the 
| 


Plainti S agents requested access to only air freight forwarding 


Reply asserted that the Complaint alleged 


| 
| 
i 
| 
| 
j 


"“Associated's records refe > Associated's 


forwarder Permit" and "Transportation Records" have been requested. 
(Reply, p. 3). At page 4 of its Reply, Plaintiff made it clear 


that it was requesting surface freight varding records: 


- « e it is nevertheless 
Plaintiff's mand 

not limited to De 

forwarding records 

other records whi I 

have been made available to Plainti 


examination. 
This Court necessarily viewed the 
jmost favorable to Plaintiff. Plaintiff's 
jjment now erroneously assumes he Court does 


evidence as to whether or t Defendant pr 

ject to the inspection privileges of Plaintiff. 
Further, Plaintiff's Motion for 

iJously asserts that the answer raises no new 

| 

| 5 A . n 

Stated above, paragraph 4 of the Answer alleges 


i 
| 

proved at trial, would preclude Plaintif 
' 

i 
H 
i! 
I 


| - : 
|}Commerce Act. This legal defense conn 
; : 


I 
! 


gations is set forth in paragraph 12 of t 
! 


Defendant has violated any provision of 


Court has not ruled on this defense which was not 


on Defendant's Motion to Dismiss. 


WHEREFORE, it is respectfully prayed that the Plaintiff's 
Motion for Summary Judgment be denied. 
Respectfully submitted, 
ASSOCIATED AIR FREIGHT, INC. 
Of Counsel: Pe ee reper cere eee 
é Benjamin Zalman 
,Frackman & Zalman Suite 3553 
lisuite 3553 One World Trade Cente: 
iOne World Trade Center New York, New York 10048 
[iNew York, New York 10048 Telephone: 212+432-1222 
‘ 
Grove, Jaskiewicz, Gillaim Leonard A. Jask z 
and Cobert 1730 M Str: Sire 
1'1730 M Street, j Washington, D. C. ) 
! 
‘Washington, I : 3 a 2024296-2900 


IN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

EASTERN DISTRICT OF 


NTERSTATE COMMERCE COMMISSION, 


Plaintiff, 
t Vie No. 75C-122] 
| 


| ASSOCIATED AIR FREIGHT, INC., 
il 
I 


Defendant. 


The undersigned 


' 
\| 
l} 
| 
| CERTIPIC? 
! 


tcopies of the Reply to Plaintiff's Motion 

| 

(Associated Air Freight, Inc., Defendant, in the abov 
| 

yaction, were duly served upon all parties of record 


this date, by first-class mail, postage prepaid, to 


Jof record as follows: 
John F. Curley 
Stuart B. Robbins 
Interstate Commerc 
Bureau of Enforcement 
26 Federal Plaza, Roo 
New York, New York 10007 


Dated at New York, New York, this 


L375. 


Benjamin Zalman 


TRANSCRIPT OF HEARING 


ON MOTION FOR SUMMARY 


JUDGMENT 


+ ema rmme ‘Tr TOF an eae Lit! 
UNEGED STATES DISTRICT COURT 


‘ "CIT, r Oa 
LASVERN DEST. iNauYe YORs 


~ © Wy, or mars —my A . ? ?. -ec Cc 
INTERSTATE COMME ARCIS CONMISSTI 


c TR MT TH ; 1 red an) we 
2SSOCLIATSE PREIGHT, INC., 


Defendant. 


United States Courti.cuce 


Brooklyn, New 


November 2 ? 


10:00 o'clock A.i. 


JACK B. WEINSTCIN, U.S.D.J. 
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NOTICE OF APPEAL 


EASTERN 


INTERSTATE COMMERCE COMMISSION, 
NOTICE OF APPEAL 
Plaintifé, 


- against 


ASSOCIATED AIR FRIIG 


NOTICE is hereby given that Associated Air 
sby appeals to 
the Second Circuit 
order of ict urt granting the Motion of p. 
for summary jucgnmer 


to plaintiff 


hat orcer granting 


Court pursuant to t 
requested injunction and restraining order. The jucginent and 
order in this action was entered on the 24th day of November, 


1975. 


Dated: New Yorx, 
November 25, 


Grove, Jaskiewicz 1730 M Street 


Gillis Lobert Washington, D.C. 
> vi 202-296-2900 


Frackman §& Zalman 
Suite 3553 
One World Trade Center 


Now York, N.Y. 10048 


INJUNCTION PENDING 


APPEAL 


UNITED STATES DISTRICT COURT 
LASTERN DISTRICT OF NEW YORK 


INTERSTATE COMMERCE COMMISSION, 
Plaintiff, ORDER 
- against - 
ASSOCIATED AIR FREIGHT, INC, 


Defendant. 


Notice having been given that Associated Air Freight, 
Inc., defendant above named, has appealed to the Uni 
Court of Appeals for the Second Circuit the order 


Court granting Plaintiff's Motion for sumnary 


JUG. 


the final judgment of this Cour n this action, 


Cause appearing therefor; 


IT IS ORDERED thé 2 order and final judpm: 


Tee 
this Court which are the subject of the noted appeal are 

hereby enjoined and otherwise stayed pending the resoiution 
of that appeal, 


Defendant shall not destroy any of its 
documents sought by plaintiff. 


r S/ Jack B. Weinstein 
Brooklyn, New Yorky es iksaetce a 

3 ¢ qe vnitea otates District Court 
November 25, 1975 bia Et 


Dated; 


